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“TRUST ESTATES AS BUSINESS 
COMPANIES” — 
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“The subject * * * is of such great 
and immediate*importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once— 
Moopy’s MAGAZINE. 




















An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our. large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 





CAREFUL CONVINCING COMPREHENSIVE 





A Treatise of 400 Pages, Bound in Law Buckram, Containing a Careful 
Discussion of Extensive Authority, Together with Complete Exhibits of 
Agreements and Declarations of Trust Establishing Companies for Various 
Purposes. 





Price, prepaid, $5.00 
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A Treatise upon the Complex System of Constitutional 


Jurisprudence by which this Country is Governed 








THE CONSTITUTIONAL LAW 


QF THE UNITED STATES 


By W. W. WILLOUGHBY, Ph. D. 


Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
stitutional System,” “The Sutreme Court of the United States; 

Its Place and Influence in our Constitutional System,” 

“The Nature of the State,” “Rights and Duties 
of American Citisenshp,” etc. 


Jurisprudence of the United States as. developed during the 120 years 

since the adoption of the Constitution. The author has not sought to 
duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental] 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


|" these two volumes is set forth in philosophical form the Constitutional 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powers AND Dug 
Process or Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. WittoucHsy is the. author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 


The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. 8. 
Supreme Court. 


Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 
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ST. LOUIS, MO., FEBRUARY 21, 1913. 
LEGISLATURES MOVING FOR A NON- 
PARTISAN JUDICIARY. 











The most vital question before the people 
to-day is, not tariff, but efficiency in the 
administration of justice. The American 
Bar Association has strongly indorsed the 
adoption of measures to prevent the “law’s 
delay” and secure a sounder, speedier ad- 
ministration of justice. The judiciary 
should be put upon a non-partisan basis. 
The present bill before the Missouri Legis- 
lature, introduced by Senator Kinney, was 
prepared by Mr. Marion C. Early of the 
St. Louis Bar, who has given much study 
to this subject. In its present form the 
operation of the bill is confined to St. 
Louis, but it may readily be extended to 
other parts of the state. The time is ripe 
for the adoption of the principle of a non- 
partisan judiciary; the people realize its 
need and demand prompt action. There is 
no reason why the present legislature 
should not put the principle in force. The 
spirit of judicial recall is spreading and, if 
its spread is to be checked, our law-makers 
must heed the warning and enact needed 
laws promptly. If they do not, the people 
will act summarily. Justice must be un- 
shackled—we must endeavor to separate 
the judiciary from politics. 


We reproduce the bill before the Mis- 
souri Legislature and, also, a bill which has 
passed the Kansas House of Represent- 
atives and is now before the Senate. The 
Kansas bill indicates how the plan could 
he made state-wide. 


In addition, also we publish as one of 
our leading articles, the views of Judge 
Charles §. Cutting, Judge of Probate 
Court of Cook County, Illinois. His argu- 
ment in favor of the principle is so clear 
as to need nothing added. ‘The Progres- 
sive Party in its platform indorsed the 
principle and so, no doubt, would the other 





parties have done this had it been deemed a 
national, instead of a State, issue. But 
whether it is a State or national issue, it is 
up to legislatures to respond. A more 
extended statement of our views in favor 
of the principle in the bills we publish is 
found in 75 Cent. L. J. gt. 








NOTES OF IMPORTANT DECISIONS 





CONTEMPT — EDITORIALS ASSAILING 
THE INTEGRITY OF MEMBERS OF A 
COURT.—The Supreme Court of Idaho had 
good ground, we think, for holding the editors 
of a newspaper to be in contempt, without com- 
mitting itself, by a majority ruling, to the 
proposition, that merely defaming the mem- 
bers of a court, either individually or collec- 
tively, by the publication of libelous matter 
regarding them, is contempt of court. One of 
the judges concurs in the judgment of guilty 
upon the distinct ground that the evidence 
shows that defendants “charged the court in a 
pending case with corruption and criminal mo- 
tives in hearing and deciding the case.” Mc- 
Dougall v. Sheridan, 128 Pac. 954. 


The majority have, however, some author- 
ity in their support, the matter having been 
recently very thoroughly discussed. In re Fite, 
76 S. E. 397, decided by Georgia Court of Ap- 
peals. 


The trouble about a judge punishing any- 
body because he so assails a judge as to bring 
his personality into disrepute and thereby un- 
dermine respect for the court over which he 
presides, is that he still remains in disrepute 
and disrespect for that court remains unlessen- 
ed. It is about on a par with a giant beating 
up a dwarf because he has slandered him— 
thereby disproving the slander. A judge is as 
much discredited by silent, as by open-mouthed, 
contempt, and, if poeple really believe what is 
charged against him, it is not a wholesome 
spectacle to see him punishing the man who 
voices their belief. 


But we heartily agree in both conclusions 
which the courts we refer to reached, because 
the fulminations of libelous nature were plain- 
ly intended to make the courts, whose mem- 
bers flagrantly, were assailed, retreat from the 
judgments, which by regular judicial proce- 
dure were yet subject to review. In both cases 


‘the contemnors admitted that they knew that 
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this situation existed. If it were true that the 
individual members of a court were personally 
corrupt—had even been bribed—how greatly 
unfortunate would it be, if a free press could 
not herald this fact to the world, with the 
punpose to drive them from its bench. If this 
is asserted, and there is no case pending in- 
tended to be affected, there is a question of 
fact. ‘There are many cases which say a judge 
is no more immune from libel than anybody 
else, and we think our institutions require 
such a view of the law. 





BANKS AND BANKING — CLEARING 
HOUSE CUSTOMS AS AFFECTING COLLEC- 
TIONS.—The facts in the case of Albert et al. 
v. State Bank, 138 N. Y. Supp. 237, decided by 
New York Supreme Court, in Appellate Term, 
show that plaintiffs deposited a note with de- 
fendant bank for collection. It was presented 
to the bank where payable, which bank, stamp- 
ed it “Accepted” and returned it to the first 
bank to be sent with exchanges the next day 
through the clearing house. But for this pro- 
cedure the note would have been paid when 
presented. Before it was put through the clear- 
ing house the bank stamping the note “Ac- 
cepted” suspended payment. In the mean- 
time the collecting bank entered the amount 
of the note to depositor’s credit, and after- 
wards refused to recognize this credit. Plain- 
tiff had judgment and this was affirmed. 


The ‘Appellate Term, however, affirmed be 
cause it was not sufficiently shown to satisfy 
the jury, as a question of fact, that this clear- 
ing house custom was known to the depositor 
of the check. This theory was based upon an 
exception to the rule that a collecting agency 
may only accept money or bills which pass as 
money, which exception recognizes checks, 
where the custom to accept checks is well rec- 
ognized. 


It seems to us that-such an exception would 
never embrace a case of this kind. The checks 
meant are those of the debtor of a note or the 
acceptor of a bill, not the obligation of some 
intervening third party, who assumes for his 
own purposes to put himself in the shoes of 
the debtor or acceptor, for his own conveni- 
ence. Banks are not a special kind of collec- 
tion agencies, authorized to frame rules for 
their own intercourse which may derogate 
from the ordinary liability attaching to any 
other collection agency. Therefore, the re- 
sult was that the credit entered in plaintiff's 
behalf was rightly held not to be provisional. 





NON-PARTISAN JUDICIAL 
ELECTIONS. 


The struggle for a non-partisan judiciary 
has reached such a point in its development 
that ways and means to bring about the de- 
sired divorcement of the judiciary and poli- 
tics are now under careful consideration, 
We have reached the point where to most 
persons it is axiomatic that the judges 
should be taken out of politics, and it is 
equally obvious that this can never be done 
so long as the incumbent of a judicial po- 
sition is dependent upon the favor, either at 
the primary or the election, of the political 
leaders. That the functions of a judge have 
no relation to national politics is also clear, 
but how, on the assumption that judges 
are to be elected by popular vote, we can 
avoid their political dependency is not alto- 
gether a simple problem. 

Since judges are, and must be in the na- 
ture of things, lawyers. It has been plain 
to many people for a long time that lawyers 
should have a large, but by no means ex- 
clusive, influence in the selection of judi- 
cial candidates. It requires no argument 
to prove that the bar of a city of any size 
voting upon candidates for the bench would 
pretty clearly by their majority vote ex- 
press the consensus of opinion of those 
best qualified to judge. ‘The reputation of 
any individual lawyer for honesty, learn- 
ing and judicial temperament is ordinarily 
well understood by his brethren of the pro- 
fession. 

For many years in the City of Chicago 
bar primaries have existed. They have not 
been used to nominate candidates for the 
bench, but have been used to make selection 
from the candidates proposed by the va- 
rious parties. ‘These bar primaries have 
never been partisan in their nature. It has 
been claimed that the majority of the mem- 
bers of the Bar Association are Republi- 
cans, and this is probably true, but Demo- 
crats are endorsed quite as frequently and 
with quite as large a vote as are Republi- 


cans. In this way an electic ticket, where 
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there are a number of judicial candidates 
to be chosen, is ordinarily made up, and 
the choice of the considerable, 
though not a controlling, influence with the 


bar has 


electorate. 

The influence of the bar is greatly min- 
imized by the existence of the party circle 
on the official ballot. In a city like Chi- 
cago, where hundreds of thousands of vot- 
ers mark the circle only, the effect of party 
endorsement is very great. A strong move- 
ment is on foot at the present time to avoid 
this by providing: First, that there shall be 
a separate ballot for judicjal candidates; 
Second, that it shall be deposited in a 
separate ballot box ; Third, that on the judi- 
cial ballot there shall be no party circle, 
but all names for the same office shall be 
printed in the same column; Fourth, that 
the names on the ballot shall be rotated in 
printing. 

This last provision has grown out of ex- 
perience in all the recent elections held in 
this city. There are about 450,000 voters 
in Chicago. To be first on the list of can- 
didates for a given office where several are 
to be elected is shown by experience to be 
worth approximately 5,000 votes to such 
candidate. It is unnecessary to inquire why 
this is so, and it is equally futile to deplore 
the fact. Hence the necessity for the 
requirement, which 
practically about as follows: 


would work, 


If there are ten candidates to fill that 
number of vacancies on the Circuit Bench, 
in one column, and a like number in other 
columns, one-tenth of the ballots would be 
printed with A’s name first, whereupon the 
presses would be stopped, and A’s name 
placed at the bottom, leaving B’s name first, 
whereupon another tenth would be print- 
ed, when B’s name would succeed A’s at 
the bottom of the ballot, thus giving to each 
candidate the same opportunity as each of 
his fellows. 

It has been objected to this method of 
electing a non-partisan judiciary that very 
many persons unfamiliar with the situa- 
tion would fail The 


to vote. necessary 





8 
corollary to this position is that it would 


leave those who are familiar with the sit- 
uation, and therefore best qualified to judge, 
to select the judges. 

All names for judicial officers should be 
placed upon the ballot by petition, and the 
requirements of the petition should be of 
such a character as to exclude practically 
the crank and the advertiser, but admit all 
bona fide candidates. 

So long as the names of judges are bur- 
ied in the official ballot with the clerks, the 
sheriffs, the treasurers and the committee- 
men, so long will a very large percentage of 
voters vote the straight ticket, and never 
think of the judicial candidates. But if a 
separate ticket be provided upon which each 
name to be voted’ for must be separately 
marked, a far greater average of discrim- 
ination must result, and, as I believe, a bet- 
ter selection made. 


The elected candidate who owes his elec- 
tion, either through the primary or through 
the convention, to theyfayor of a particular 
political organizatiog, isalways open to 
the suspicion that h¢ is reatly, to evince his 
gratitude to his political creator by. favors 
from the bench. A $nSpicion of- this’ kind 
among the people is Only a Tittle less de- 
structive of confidence impbyeé judiciary than 
downright corruption.  \ 

CHARLES S.CUTTING. 

Chicago, Ill. 








LIABILITY OF OWNER OF IRRIGA- 
TION DITCH FOR DAMAGES ARIS- 


ING FROM ITS CONSTRUCTION 
AND MAINTENANCE: ALSO, 


STATUTORY LIABILITY OF OWN- 
ER OF RESERVOIR IN COLORADO, 
FOR DAMAGES. 





The rule is well settled that the owner of 
an irrigation ditch must exercise reasonable 
care and skill to prevent the ditch from 
causing injury to others. Consequently he 
is liable for all damages sustained by others 
as a result of his negligence or unskillful- 
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ness in constructing, maintaining, or operat- 
ing the ditch.’ 


‘ In the California case just cited (Bacon 
v. Kearney, etc.), the rule was stated thus: 
“The owner of an artificial ditch, through 
which water flows for domestic use or for 
irrigation, as in this case, is bound to keep 
such ditch in repair, so. that the water run- 
ning therein will not break through or es- 
cape therefrom and damage the land or 
crops of another, and if through any fault 
or negligence of his in not properly man- 
aging the ditch, or keeping it in repair, the 
water does escape therefrom and injures 
the lands and crops of another, he is liable, 
and the law will hold him responsible for 
- whatever damage may be done.” The de- 
fendant in this case quoted numerous au- 
thorities to the effect that “one who does a 
- lawful act upon his own premises cannot be 
held for injuries resulting, unless the act 
was done in a way to indicate negligence.” 
The court agreed with this but showed from 
the evidence that defendant was negligent 
in causing the injury complained of. The 
ditch owner is not liable merely because the 
break or escape occurred, but only if it 
occurred through his negligence, and this 
negligence must be shown. It is not even 
a case of res ipsa loquitur and negligence is 
not presumed from the mere fact that a 
break or escape occurred, unless such pre- 
sumption is especially enacted by statute.* 
Ditch companies are required by statute to 
construct bridges over such ditches as cross 
public highways and are liable for damages 
caused by the failure to maintain such dam- 
ages.2 An irrigation district and a con- 
tractor have been held liable for damages 
to land arising from seepage from a canal 


(1) Bacon vy. Kearney Vinyard Syndicate, 1 
Cal. App. 275, 82 Pac. 84; Greely Irrigation Co. 
v. House, 14 Colo. 549, 24 Pac. 329; McCarty v. 


Boise City Canal Co., 2 Idaho 225, 10 Pac. 623; 
Big Goose, etc., Ditch Co. v. Morrow, 8 Wyo. 
537, 59 Pac. 159. 

(2) Water Rights in the Western States, 


Wiel, 3rd Ed., p. 489, and cases there cited cov- 
ering arid and semi-arid states. 

(3) Farmers’ High Line Canal, etce., Co. v. 
Westlake, 23 Colo. 26, 46 Pac. 124; R. S. Colo., 
1908, Sec. 3235. 





during’its construction.t And one who irri- 
gates his land by means of a ditch supplied 
by an artesian well is liable to an adjoining 
landowner for injury caused to his land by 
water percolating from the ditch where the 
injury might have been prevented by the 
defendant.’ An irrigation company was held 
liable for damages to plaintiff where it per- 
mitted the water to overflow the banks of 
its ditch and flood plaintiff’s land, though it 
had been warned that the ditch was run- 
ning too full and that the water was in dan- 
ger of escaping unless the flow was dimin- 
ished. Defendant was held not to avoid the 
consequences of its own negligence on the 
plea that gophers burrowed the banks and 
that therefore the overflow was the result 
of unavoidable accident. Its liability arose 
from its failure to exercise ordinary care 
in preventing the escape of water.° Where 
alkali water percolated from a canal and 
injured an orchard, it was held that the de- 
fendants were liable if they were negligent, 
irrespective of whether they operated their 
canal as others did.“ A ditch company, with 
the right to maintain its ditch over the lands 
of another, the company using as a part of 
its ditch a natural depression, draw or gulch, 
is liable to the landowner for injury to stock 
which fell into the depression, because of 
the company’s failure to guard it. The fact 
that the landowner’s stock was driven to- 
ward the ditch by a snow storm did not 
make that fact the natural and proximate 
cause of the injury. A person is not liable, 
as a general rule, for anything beyond the 
natural, ordinary and reasonable conse- 
quences of his conduct. But storms are 
liable to occur. They are natural and not 
extraordinary, and, therefore, to be guarded 
against by providing barriers to keep cattle 
from getting into dangerous places. In this 
case, the failure to guard the ditch properly 


(4) Turpen v. Turlock Irrigation Dist., 141 
Cal. 1, 74 Pac. 295. 

(5) Parker vy. Larson, 86 Cal. 236, 24 Pac. 
989. 

(6) Greely Irrigating Co. et al. v. House, 14 
Colo. 549, 24 Pac. 329. 

(7) Jenkens vy. Hooper Irrigation Co., 13 


Utah 100, 44 Pac. 829. 
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was the case of the loss of the cattle and 
the damage was not so remote as to exon- 
erate the company.* An employee of a 
ditch company who opens a waste gate to 
relieve the canal of an overplus of water 
and thereby causes injury to a landowner, 
makes the company liable therefor.® And 
a municipal corporation which is the owner 
of an irrigating ditch is liable for injuries 
arising from the percolation of water there- 
from.,?° 


Liability in the Absence of Negligence.— 
Where the ditch owner is not negligent, he 
is not liable, Neither is he liable where the 
injury is due to an act of God or an in- 
evitable accident. Thus, an irrigation canal 
owner is not liable for injuries resulting 
from a break in his canal which is caused 
by the heaviest rainstorm that ever occurred 
in his locality and where his canal was safe- 
guarded by waste-ways and culverts which 
had never before failed to carry off the 
waste water, and by ditch walkers.*1 The 
same is true where the break in the de- 
fendants’ ditch is caused by the accidental 
fall of a tree.** 


But a ditch owner is liable for damages 
resulting from his failure to provide against 
melting snow and floods and rainfalls as 
may reasonably be anticipated.** And 
though the ditch is injured by an inevitable 
accident, it is the duty of the owner to pre- 
vent injury to others by making repairs at 
the earliest opportunity. Thus where a 
ditch was allowed to remain unrepaired for 
two or three weeks it was held to be negli- 
gence per se.™* 


(8) Big Goose & Beaver Ditch Co. v. Morrow, 
8 Wvo. 537, 59 Pac. 159, 80 Am. St. Rep. 955. 
(9) Stuart v. Noble Ditch Co., 9 Idaho 765, 76 


Boulder v. Fowler, 11 Colo. 396, 18 Pac. 


11) Grand Valley Irrigation Co. v. Pitzer, 14 
Colo. App. 123, 59 Pac. 420. 
(12) Tenny v. Miner’s Ditch Co., 7 Cal. 335. 
(13) Chidester v. Consolidated Ditch Co., 59 
Cal. 197; -—Lisonbee v. Monroe Irrigation Co., 18 
Utah 343, 54 Pac. 1009, 72 Am. St. Rep. 784; Bur- 
bank v. West Walker River Ditch Co., 13 Nev. 


431: Arave v. Idaho Canal Co., 5 Idaho 68, 46 
Pac. 1024. 
(14) Catlin Land ete, Co. v. Best, 2 Colo. 


App. 481, 31 Pac. 391. 





Ditch owners are liable in damages for 
trespass to owners of land across which 
they have constructed ditches without au- 
thority, as, for illustration, in the following 
rather unusual case: Defendant construct- 
ed a ditch through land entered by plaintiff 
under the laws of the United States for the 
reclamation of desert land. Plaintiff relin- 
quished this entry and at the same time 
homesteaded the land. Defendant claimed 
that, on the relinquishment of the desert- 
land entry, the land became public land of 
the United States and a right-of-way at 
once vested in defendant for its ditch under 
the laws of Congress giving right-of-way 
for such ditches over the public lands. But 
the appellate court could not see the force 
of this contention and said that the land 
did not revert to the United States under 
these laws by the relinquishment of the 
desert-land entry so as to give defendant the 
right to construct its ditch through it. 


Contributory Negligence of Plaintiff — 
Where one turns stock upon the land of 


‘another through which flows an irrigating 


ditch, after such ditch has become danger- 
ous to cattle pasturing on such land, and 
with full knowledge of such dangerous con- 
dition, he does so at his peril.* But a 
distinction should be observed between the 


,Plaintiff’s failure to avoid the consequences 


of defendant’s negligence and the plaintiff’s 
acts which enhance his injury. To illus- 
trate: If the plaintiff is negligent in irrigat- 
ing her own land, but does not hereby cause 
injury to another, she is at liberty to irri- 
gate as suits her fancy, but that fact does 
not relieve the defendant from liability for 
discharging thereon quantities of water 
which augment the damage.17 The owner 
of an irrigation ditch, from which water 
continues to escape, after notice, upon the 
premises of an adjoining landowner, can- 


(15) Clear Creek Land Co. y. Kilkenny, 5 
Wyo. 38, 36 Pac. 819. 

(16) Messenger y. Gordon, 15 Colo. App. 429, 
62 Pac. 959: see Mills Colo. Digest, Vol. 3, p. 607, 
for Pleading in such cases. 

(17) Emison vy. Owyhee Ditch Co., 37 Ore. 
577, 62 Pac. 13. Compare, Tucker v. Flouring 
Mills Co., 15 Ore. 9.1, 16 Pac. 426. 
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not escape liability on the ground that such 
landowner could, at small expense, have 
prevented any damage by digging on his 
own land a ditch which would have car- 
ried off the water.** Nor is the plaintiff 
required to commit a trespass by going up- 
on the lands of another in order to abate 
the nuisance.?® 

Negligence of Third Person.—The fact 
that water which escapes from defendant's 
ditch and mingles with water from other 
sources does not relieve him from liability. 
The fact that other owners are also negli- 
gent does not excuse the wrongful act of 
defendant.?° 

Statutory Liability of Reservoir Owner 
in Colorado.—The famous English case of 
Rylands y, Fletcher,*! declared that a man 
builds a reservoir, or other works to hold 
water, at his peril. But such is not the law 
in the West, unless made so by statute. In 
Colorado, a statutory liability is enacted in 
ai3, 1 M.A. &., 
Sec 2272, 3.M. A. S., Sec. 2270, and is 
simply i 


R. S. 1908, Sec. 3204, 3 


in affirmation of the common law 
rule on this subject. It seems to approach 
close to the rule in the Rylands v. Fletcher 
case as concerns reservoirs, for the court 
holds the owner of reservoirs to a strong 
liability under it, on the ground that the 
water is likely to escape and to do damage 
if it does escape ;** and the owner is liable; 
irrespective of negligence ;** and also irre- 
spective of a statute requiring supervision 
in the construction of the reservoir by the 
State Engineer.** In the case just cited, 
Garnet v. Sampson, it was urged that the 
statute imposes no liability except for the 
breaking of the dam or bank of the reser- 
voir, for neither the bank nor the reservoir 


(18) Shields v. Orr Extension Ditch Co., 23 
Nev. 349, 47 Pac. 194. 
(19) Barstow Irrigation Co. v. Black, 39 Tex. 


Civ. App. 80, 86 S. W. 1036. 

(20) McCarty v. Boise Canal Co., 2 Idaho 223, 
10 Pac. 623. 

(21) L. R. I. Ex. 265; R. o H. L. 330. 

(22) Canon City v. Oxtoby, 45 Colo. 214, 100 
Pac. 1127. 


(23) Garnet, Etc., Co. v. Sampson, 110 Pac. 


(24) Ibid. 





broke, but the injury was occasioned by 
the washing out of the mesa or hillside; 
and it was contended further that the words 
“embankment” and “dam” cannot be con- 
strued to cover or include natural barriers. 
The court denied this contention, and said 
that whenever a reservoir owner uses a 
natural bank or dam for impounding water, 
he adopts it as a part of his reservoir and 
must be held to the same liability as if it 


were built by him. Joun E. Erue tt. 


Glenwood Springs, Colo. 








EXAMINATION IN THE CODE OF 
ETHICS IN OHIO. 


In our recent article on the Code of 
Ethics and Its Enforcement, 75 Cent. L. J.. 
419, we discussed the means of indirect 
enforcement of the code by exalting the 
subject at Bar Examinations. 

This article provoked wide inquiry from 
our subscribers and our attention has been 
called, among other things, to the fact that 
the last Ohio Bar examinations contained 
five very carefully worded questions on the 
subject of the Code of Ethics, which was 
the same number of questions asked in the 
subject of corporations and other general 
subjects of law. 

The questions submitted in the Canons 
of Professional Ethics were as follows: 

1. There is a hotly contested criminal 
prosecution of a formerly popular politician 
going on and you represent the defendant. 
You have attempted to introduce evidence 
very favorable to your client but the rules 
of evidence have precluded it. While the 
case is in progress, but nearly over, you 
happen to enter a dining room at noon and 
seeing the presiding judge in your case 
sitting alone at a table, you take the vacant 
seat there. What should your conduct be 
in discussing your pending case? Would 
it be proper for you to discuss your evi- 
dence that the court had ruled inadmis- 


sible ? 
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2. In several Cleveland papers appears 
this advertisement: “James Brown, attor- 
ney at law, divorces procured cheap and 
without publicity—located at 1og1 Euclid 
Avenue.” 


James Brown in addition hires John Jones 
and Martha White to bring in divorce 
cases, giving them one-third of the fee re- 
On June I, 1912, 
Mary Smith comes to James Brown's office, 
through the advertisement and discusses 
her case with him. He tells her she must 
deposit $10 for court costs in addition to 
his fee in order to start court proceedings. 
She gives him the fee and the $10. Provi- 
sion is made that in cases where the di- 


ceived in every case. 


vorce applicant is a pauper or has not the | 


$10, by filing a so-called poverty affidavit, 
no deposit need be made. James Brown 
files in Mary Smith’s case a poverty aff- 
davit. All these facts are known to you as 
a member of a bar investigating commit- 
tee. What would you do? 

3. You are appointed by the State of 
Ohio to defend John White accused of a 
murder which took place under very re- 
volting circumstances. You are disengaged 
and other attorneys have been excused from 
the appointment on the ground of previous 
engagements. You believe John White 
guilty. What would be your attitude about 
accepting appointment, and why? Suppose 
John White shouid plead not guilty but be- 
fore the end of the trial, but while you 
were presenting his defense, should con- 
fess to you his guilt. What would be your 
duty ? 

4. A judicial decree has been signed by 
the judge before whom it was rendered, 
and handed to James Jones, one of the at- 
torneys in the case, to be spread upon the 
record. James Jones seeing certain inad- 
vertent omissions that are grammatically, 
but not materially necessary, adds them by 
interlineation. He could easily have re- 
turned the paper to the judge, but his cor- 
rections do not materially altér the paper. 
Disbarment proceedings are brought against 
James Jones, and this is the chief cause of 





complaint. 
terminate ? 


How should the proceedings 


Suppose, however, the correction would 
materially alter the effect of the decree but 
the opposing counsel agreed upon them 
what would be your treatment of James 
Jones if you had to pass upon the advis- 
ability of commencing disbarment proceed- 
ings? 

5. Suppose you represent a certain mer- 
cantile agency in the town of Urbana and 
debts aggregating $200 against John Jones 
are placed in your hands for collection. 
John Jones in answer to your demand for 
payment calls and wishes you to effect an 
adjustment of these and certain other claims 
against him, and offers to pay you a re- 
taining fee to represent him. None of 
John Jones’ creditors are opposed to your 
acting as his assignee and settling his in- 
debtedness. Would it be proper for you to 
act under these circumstances as Jones’ as- 
signee ? 

Many of the older practioners not fa- 
miliar with the provisions of the Canons 
of Professional Ethics as adopted by the 
American Bar Association in 1908, would 
be quite unprepared to answer the above 
questions and would be surprised to know . 
that a proper grade in legal ethics is to-day 
in many states as essential as a proper grade 
in evidence or criminal law. 

ALEXANDER H. Rossins. 








MASTER AND SERVANT—EMPLOYMENT 
RENEWED. 








WOOD v. MILLER et al. 





Supreme Court, Appellate Term, First Depart- 
ment, December 6, 1912. 





1388 N. Y. Supp. 562. 





If the hiring of an employee was for the 
definite term of six months, a renewal for that 
term would be implied from a continuance of 
the employment thereafter. 





PAGE, J.: On or about the 23d of August, 
1909, the plaintiff and defendants entered into 
a written agreement, whereby the defendants 
hired the plaintiff as Eastern advertising man- 
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ager for a magazine published by the defen- 
dants, for the term of one year from August 
26, 1909, at a salary of $60 per week; the 
salary to be paid weekly, but to be deducted 
from the commissions which were set forth in 
the contract. The contract concludes: 


“It is understood and agreed that if the total 
amount of business secured by you (the plain- 
tiff) and appearing in the magazine in the 
issues of November and December, 1909, and 
January, February, March and April, 1910, does 
not aggregate twenty thousand dollars ($20,- 
000), either party has the option of terminat- 
ing this contract.” 

On February 18, 1910, the defendant Miller 
wrote to the plaintiff caliing his attention to 
the fact that the total amount of business writ- 
ten by the plaintiff since he joined them was 
approximately $9,000, of which $3,200 was res- 
ervation, on which actual orders had not been 
received. After dwelling upon the disappoint- 
ment of the situation, the letter continues: 


“T still have every faith in the ultimate suc- 
cess of the magazine, ‘and I judge fgom your 
ietters that you still have abundant faith that 
you can make it succeed under your manage- 
ment, and I should be very sorry to have you 
drop out before success is actually won, if you 
feel that it can be won within the next year. 
With this in mind I make the following sug- 
gestion: That we wipe out the score up to 
and including the April issue, and begin 
again on exactly the same basis as your pres- 
ent contract, except that the drawing account 
“will be $40 a week. If at the end of the pres- 
ent year, August 26th, your commission on 
business written after March 7th, and appear- 
ing in the magazine, amount to more than 
the amount of salary drawn beginning March 
7th, the balance will be paid you promptly as 
it accrues. The other terms of the agree 
ment would, of course, remain in force.” 


The plaintiff remained in the employ of the 
defendants, performing the same duties and 
at the same compensation, until December 9, 
1911, when he was discharged. This action 
was brought for the salary for the remainder 
of the time up to August 26, 1912, as damages 
for a wrongful discharge—the contention of 
the plaintiff being that the original hiring was 
for one year; that the letter of February 18th 
merely modified that contract as to the com- 
pensation, and not as to the term of employ- 
ment; and that, having been continued in the 
employment after the expiration of the year, 
the presumption arises that the parties had 
consented to renew the contract for a like 
period, which presumption continues on the 





continuance of the employment at the expira- 
tion of each yearly period. The defendant, on 
the other hand, claims that the original con- 
tract was abrogated by the letter of February 
18th, and a new agreement made for six 
months, and that a continuance of the employ- 
ment after the expiration would constitute an 
indefinite hiring, which could be terminated 
at will. 


(2) In passing, although not necessary to 
the determination, we might observe that, if 
the first hiring was for a definite term of six 
months, a renewal for that term would be 
implied, and not an indefinite hiring. 


(3) The defendants’ contention is that the 
letter of February 18th was an exercise of the 
option contained in the contract that either 
party might terminate the contract. But the 
intention to exercise the right reserved by the 
option is not indicated in the letter, nor had 
the time specified for the exercise of that right 
arrived. The right to terminate was given if 
the total amount of business secured and ap- 
pearing in the issues from November to April 
does not aggregate $20,000. It does not ap- 
pear from any facts before us that the April 
issue had appeared in February, and while the 
amount of advertising secured up to February 
18th might give rise to a strong probability 


that the amount to be secured in the time re-° 


maining would not amount to $20,000, the right 
to exercise the option arose only in the defi- 
nite ascertainment of the fact from the amount 
of advertising that appeared in the issues 
specified. The existence of this probability 
led the defendants to propose to the plaintiff 
a modification of the contract in two particu- 
lars: 
minate it on the appearing of the April issue, 
and a change in the salary or drawing account 
as against commission from $60 a week to $40 
a week. It was, however, expressly stated in 
the letter of February 18th that: 


“The other terms of the agreement would, 
of course, remain in force.” 


The letter of February 18th did not purport 
to change the term of employment contained 
in the original contract, but recognizes it by 
explaining what would be the status of the 
plaintiff in regard to the commissions “at the 
end of the present year, August 26, 1910.” 


(4) It appears, therefore, that the original 
hiring was for the term of one year, and by 
continuing the employment of the plaintiff 
thereafter at the same rate of compensation 
as in the first contract, as modified, the im- 
plication arises that the contract was renewed 


The elimination of the option to ter- . 
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from year to year. Adams v. Fitzpatrick, 125 
N. Y. 124, 26 N. E. 148. 

Judgment reversed and new trial ordered. 
All concur. 


Note.—Acquiescence as Renewal of Same Term 
of Employment as Fixed by Contract—lt is a 
little difficult to say whether, where there is ex- 
piration of the term of employment and mere 
continuance without a new agreement, there re- 
sults, as a question ‘of law or of fact, a con- 
tract of the same import and effect as the orig- 
inal contract. The cases hereinafter cited leave 
the matter in doubt, not clearly disclosing even 
what may constitute a shifting of the burden of 
proof. 

In Moskowitz v. Mawhinney, 137 N. Y. Supp. 
903, the same department of N. Y. Supreme 
Court, Appellate Term said that: “Where a con- 
tract of hiring or employment is for a less term 
than a year, there is no presumption that the 
parties agreed to its‘:renewal for the same period 
by reason of the continuance of the employment 


or the holding over for a short time after the 
term ended.” In this case there was a contract 
for six months only with the privilege of re- 


newal for six months more. This privilege was 
exercised. At the end of the second period, 
plaintiff continued to work without anything be- 
ing said. A month and a half later he was dis- 
charged. The court thought there should be 
proof of an agreeinent for a new hiring for a 
specific term. While the same department ruled 
the principal case, a different set of judges pre- 
sided, and while the language above quoted con- 
flicts with what is said in the principal case, it 
the two cases are distinguishable. 
it may be said also that one-fourth of the period 
of hiring does not look like “a short time after 
the term ended.” This is a somewhat unsatis- 
factory case, Neither this nor the principal case 
cites any N. Y. Court of Appeals decision. 

The distinction above suggested as to a second 
renewal or for a third term does not seem ad- 
missable under a prior ruling by this same de- 
partment of this Supreme Court in Appellate 
Term, where there was a contract for a year and 
there was a holding over for three years and a 
discharge during the fourth term. There it was 
held there was rehiring for a fourth year arising 
out of continuance in employment by consent 
of the master. Treffinger v. M. Groh’s Sons, 98 
N. Y. Supp. 291, 112 App. Div. 250. There 
seems a conflict in New York Supreme Court 
rulings needing settlement by New York Court 
of Appeals. 

But it had been ruled in Adams v. Fitzpatrick. 
125 N. Y. 124, that: “Where one enters into the 
employ of another, under a contract for one 
year’s service, at a ’ vearly salary, and continued 
in the employ after the expiration of the year. 
the presumption is that the parties have assented 
to a continuance of the service for another year 
at the same salary.” 

In Kelly v, The Carthage Wheel Co., 62 Ohio 
St. 578, s7 N. E. 98, it was said that the au- 
thorities holding this way: “Rest upon the same 
Principle that when a tenant holds over after the 
expiration of a lease for a year, without objec- 
tion by the landlord, a tenancy is created for 
snother year upon the terms of the original 
ease. 


is pe »ssible 





It may amount to the same thing, but the rule 
seems expressed less strongly than the above 
by the Supreme Court of New Jersey, which 
said: “The existence of a continuing contract of 
service from year to year, or from one definite 
period to another, may be implied from proved 
facts and circumstances, and the course of busi- 
ness between the parties, and is always a ques- 
tion of the intent of the parties. Houghwout v. 
Boisanbin, 18 N. J. Eq. 315; Clark on Conts. 24: 
Tatterson v. Suffolk Co., 106 Mass. 56; 9 Cyc. 
242; Beach v. Mullin, 34 N. J. L. 343.” Under 


this view it would seem that the question of con-- 


tinuance for a like period would always be a 
question of fact and never an implication or 


presumption of law, and this is not true in re- ° 


gard to a tenant holding over after expiration of 
a lease, for a new yearly tenancy then begins 
as matter of law. 


In a Jater Massachusetts case than Tatterson 
v. Suffolk Co., supra, where the original con- 
tract was for a yearly employment and plaintiff 
was discharged in the middle of the second year, 
it was objected, after verdict for plaintiff, that 
there was no evidence that the contract whereby 
plaintiff performed service during the second 
year was made by or with defendant corporation. 
The court said: “We are of opinion that this 
objection is not tenable. It is admitted that a 
contract existed for the previous year at a fixed 
sum. It is also admitted that the plaintiff con- 
tinued to work in the same capacity until he was 
discharged and was paid the same wages he had 
previously received. There was, therefore, some 
contract express or implied. What this was was 
a question for the jury on all the evidence in 
the case, and the fact that the service was con- 
tinuous had an important bearing on the case.” 
Dutton v. Derby Desk Co., 186 Mass. 35, 71 N. 
E. o1. Besides the Tatterson case, this case also 
cites Davis v. Ames Mfg: Co., 177 Mass. 54; 
O’Connor v. Briggs, 182 Mass. 387. 

In Wisconsin it was said: “Where one serves 
another under a contract for an entire year and 
continues his services into the next year without 
any new arrangement, it will be presumed that 
hoth, parties consent to the continuance of the 
services for another year, and it must prevail, 
unless there be a new agreement shown, or at 
least facts which are sufficient to rebut the legal 
presumption and show that a different hiring was 
in fact intended by the parties.” Speaking of the 
case at bar the court went on to say: “There is 
no such agreement, nor are there any such facts 
in evidence; hence the presumption prevails. 
Therefore the last year’s hiring is conclusively 
shown to be a hiring for a year, and it could not 
be changed by one of the parties without the 
consent of the other.” Dickinson v. Norwegian 
Plow Co., ror Wis. 157, 76 N. W. 1108. This case 
seems to occupy a middle ground between Kelly 

The Carthage Wheel Co., supra, and the New 
joan and Massachusetts cases above cited. 

In California there is an express statute en- 
forcing the presumption of like wages and term. 
Gabriel v. Suisun, 145 Cal, 266, 78 Pac. 736. In 
a Louisiana case there was a contract for ser- 
vices by an automatic fire alarm company for 
two years. At expiration, nothing was said, but 
the services were continued to be furnished with- 
out objection until some two months later, when 
defendant denied any intention to renew the con- 
tract but expressed its willingness to consider a 
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new proposition. Plaintiff answered that it con- 
sidered the old contract renewed. Defendant di- 
rected the plaintiff to remove its apparatus, which 
it did. Plaintiff had judgment and this was af- 
firmed. The court regarded the contract as one 
rather for services than for the lease of mov- 
ables, and relied on French commentators to the 
effect that there was “a tacit reconduction” or 
renewal. Under the civil law, therefore, it would 
appear that the rule is as strong as it was viewed 
in the Kelly case, supra. 

On the whole, however,.it would rather seem 
that the better rule is that whether there is a 
renewal for another term is a question of fact 
rather than a presumption of law. ; 








ITEMS OF PROFESSIONAL 
INTEREST 





NEW YORK’S COURT OF LEGAL ETHICS— 
REPORT OF LATEST DECISIONS 





In 75 Cent. L. J., 419, in discussing the gen- 
eral theme of ‘the Code of Ethics and Its En- 
forcement, we referred to committees of local 
bar associations in New York and Chicago, who 
were appointed with authority to construe the 
provisions of the Code of Ethics for the mem- 
bers of those associations. New York’s com- 
mittee is presided over by Mr. Charles O. Bos- 
ton, ami the decisions are typewrited, preserv- 
ed and reported. 

We shall report the decisions of the New York 
ana Chicago committees from time to time to 
indicate the construction being placed on vari- 
ous provisions of the code. 


The following questions were recently sub- 
mitted to the New York committee and _ the 
“decision” of the committee follow each ques- 
tion: 


NEW YORK COUNTY LAWYERS ASSOCIATION 
MITTEE ON PROFESSIONAL ETHICS. 


QUESTIONS AND ANSWERS. 


Question No. 10.—Is an attorney justified in 
asking for five thousand dollars damages ina 
case where he knows his client would be per- 
fectly satisfied with a settlement of a few hun- 
dred dollars and where there appears to be no 
just ground for demanding more than a few 
hundred dollars? 


CcOoM- 


Is a lawyer guilty of moral turpitude who de- 
mands in settlement of a claim for damages an 
amount far in excess of what he believes to be 
a proper measure of damages? 

Answer: In the case suggested the Commit- 
tee considered, in the absence of a more detail- 
ed statement, that the demand should not ex- 
ceed what, in the opinion of the attorney, would 
be a maximum proper recovery under the facts 





which he has reason to believe are the basis of 
his client's rights. 

Question No. 11.—May I have your opinion 
upon the professional etnics of the following 
situation: 

Several years ago I received into my office as 
a student of law a young man who has since 
been admitted as a member of the Bar. I as- 
sisted him to the best of my ability in his prep- 
arations for admission, and commended him to 
the Character Committee. He was intimately 
familiar with the affairs of my office, and had 
my confidence. After his admission to the Bar 
he left my office and became associate with an- 
other member of the Bar. 

While he was a student in my office I hada 
client who employed me in a professional ca- 
pacity in numerous matters, among others the 
re-organization of a company, whose books he 
entrusted to my custody for the purpose. This 
client at the time of the proposed re-organiza- 
tion owed me considerable money in other mat- 
ters in which I had been employed for him 
personally. I spent considerable time in plan- 
ning the re-organization, but declined to ad- 
vance any disbursements therefor. Finally my 
client, without discharging any of the indebt- 
ness to me for my services in respect to the 
said re-organization or for my personal ser- 
vices to him, demanded the return of the books 
of the corporation, which I declined to return 
unless some money should be paid to me on ac- 
count of the debt. I have since been served 
with an order to show cause in the Supreme 
Court on an affidavit of my client sworn to be- 
fore my former student as a notary public, in 
which the said former student appears as at- 
torney of record for my client, directing me to 
show cause why I should not turn over the 
books of the company to it. 

1 charged the company what I deemed a rea- 
sonable fee for the services rendered to it, all 
of which were rendered while the student was 
a clerk in my office. I assume that as the stu- 
dent appears as attorney of record he prepared 
the affidavit wpon which the order to show 
cause was made, and in which the _ client 
swears that nothing whatever is due to me for 
legal services rendered. The student has also 
in a replying affidavit made by himself stated 
that he was not consulted when the client call- 
ed on me, though he saw the client visit me on 
several occasions, but was never informed re- 
garding the subject of the consultation. Not- 
withstanding this affidavit, he had charge of 
the filing of all of my papers, and had access 
to all of my correspondence, and was in a posi- 
tion to pe generally familiar with ime business 
of my office. 
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Is the conduct of the student as stated by 
me in appearing for my former client, under 
the circumstances, and taking the steps indi- 
cated, contrary to any principles of profession- 
al ethics? 


Answer: In the opinion of the Committee it 
contravenes proper professional ethics for an 
attorney to accept a retainer against his for- 
mer employer involving matters of which he 
might have obtained knowledge while in such 
employment, and by reason thereof. 


Question No. 12.—To be considered at the 
next meeting of the Committee. 

Question No. 13.—A lawyer is consulted by a 
client about an alleged claim of the client, and 
the client, upon being advised that the claim is, 
in the opinion of the 1awyer, unfounded or not 
enforceable, then so conducts himself that the 
lawyer concluded that he has reasonable ground 
for believing that his client, disappointed at 
the advice, will commit acts of violence against 
a member of his family against whom the dis- 
appointed client asserted his fancied claim, and 
the attorney knows that the disappointed client 
has in the past carried out similar threats 
against the same individual, and the attorney 
concludes that the client intends to carry out 
his renewed threats, and the attorney knows 
the person threatened, members of his family, 
and his counsel. Is the attorney under any pro- 
fessional duty which would either require him 
to, or preclude him from, communicating the 
threats, or disclosing them, or taking such 
steps as seem to him reasonably calculated to 
prevent the person who consults him from ac- 
complishing his threatened purpose of vio- 
lence? 

Answer: ‘The Committee does not consider 
that the privilege of professional confidence ex- 
tends to such threats. It is not, therefore, in 
its opinion unprofessional for the attorney to 
give warning. 


Meeting of October 31st, 1912. 

Question No. 14.—May I know whether in the 
opinion of your Committee it would be unpro- 
fessional for an attorney, who is the counsel 
for an association, to send out letters to a num- 
ber of its members suggesting employment up- 
on an annual retainer? 

Answer: In the opinion of the Committee 
it is desirable that such solicitation of busi- 
ness should pe discouraged; the Committee 
deems it unprofessional. 

Question No. 15.—Over a year ago a client, 
whom we had represented for some time, intro- 
ducea to us a Mr. X., who requested us to rep- 
resent him in various matters. Our relations 





continued on a pleasant basis for a period of 
several months, during which time we under- 
took litigation in various courts for X. 

About three months ago we informed X. that 
we would no longer be able to act as his attor- 
neys, unless he paid us for our services. Mr. X. 
who originally paid us a retain of $200, 
agreed that we were entitledte ret @ stm 
of several times that améunt (for ices per: 
formed to the then daté, and stated>that he 
would arrange to let ug have Bebeg in a few 
days. VAN 

Since that time Mr. X\\has studiouglyayoid- 
ed our office and ignored aN communications. 
We appear as attorneys for him-in ‘a’ number 
of litigated matters. We do not desire to con- 
tinue to represent a client of this type. We 


have requested him to have other attorneys sub- 
stituted in our place, but he has paid no atten- 


tion tp our requests. We wish to drop all of his 
matters, but we do not wish to be accused of 
having been unfaithful to the trust originally 
reposéd in us as attorneys by this client. 

We would appreciate advice from you as to 
the manner in which we should proceed in or- 
der to be permitted to cease acting as his at- 
torneys. 

Answer: Upon the facts as stated, the Com- 
mittee does not consider that the attorneys are 
required by any professional obligation to con- 
tinue to represent the client; it is of the opin- 
ion that a peremptory notice to the client that 
after a certain specified date, sufficiently far 
away to enable him to secure and substitute 
new attorneys, they will not act as his attor- 


‘neys, is proper. This answer, however, does 


not deal with the attorney’s legal right to com- 
pensation upon taking such course, nor with 
the legal procedure essential thereto. 





BILL FOR NON-PARTISAN JUDICIARY. 





BILLS FOR A NON-PARTISAN JUDICIARY. 
IN MISSOURI LEGISLATURE FOR A 
NON-PARTISAN JUDICIARY. 


AN ACT to provide for the manner of nomi- 
nating and electing candidates for judges 
of the circuit courts in counties and cities 
having three hundred and fifty thousand 
inhabitants or more, and to establish a 
non-partisan judiciary in said counties and 
cities. (Enacting clause omitted.) 

Candidates—How Nominated.—Section 1.— 

Kor the purpose of establishing a non-partisan 


judiciary in state circuit courts in all coun- 


ties and cities in this state which now have 
and such as may hereafter have a population 
of three hundred and fifty thousand inhabi- 
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tants or more it is provided that at the gen- 
eral primary election held for the purpose of 
nominating candidates for state, city or coun- 
ty offices each political party presenting a 
ticket at such primary shall select from each 
ward within such circuit or circuits one dele- 
gate to a nominating convention to be held as 
hereinafter provided for each one thousand 
votes or fraction thereof cast within said ward 
for the candidate of such political party for 
the office of governor of the state at the last 
general election and there shall be printed or 
written upon all ballots at such primary under 
the caption: “For delegates to non-political 
judicial convention” the name or names of 
such proposed delegate or delegates to be vot- 
ed upon and the persons receiving the highest 
number of votes at such election shall be 
elected in this order according to the number 
of votes received as such delegate. The per- 
sons so selected by all political parties as.such 
delegates, shall meet in convention within 
ten days after the holding of such primary 
election and there nominate a candidate or 
candidates to be voted on at the general elec- 
tion to fill every such judicial office to be filled 
within such circuit. 

Sec. 2.—Names of candidates for said judi- 
cial offices so chosen shall be printed upon the 
general election ballot of each political party 
and following the names of such candidates 
upon the ballot shall be printed the office to 
be filled and nothing shall be printed or writ- 
ten or otherwise appear upon such ballot to 
indicate the political party, if any, to which 
any of such candidates belong or affiliate. It 
is further provided, that of the total number 
of such judicial offices to be filled not more 
than one-half the candidates therefor shall be 
nominated from any one political party. Should 
a vacancy occur through inability or refusal of 
any candidate or candidates so nominated to 
accept such nomination or remain upon the 
ticket at the general election such vacancy or 
vacancies shall be filled by the regular coun- 
ty or city committees of the various political 
parties which participated in such convention 
and a candidate or candidates shall be select- 
ed to fill such vacancy or vacancies irrespec- 
tive of the political affiliations of the candi- 
date or candidates so selected. Provided, that 
when an uneven number of judicial offices are 
to be filled the odd candidate for such office 
may be nominated from any political party. 

Sec. 3.—Except as otherwise provided in this 
act the provisions of the general laws of the 
State of Missouri relating to the nomination 
and election of candidates for public offices in 
cities and counties having more than three 





hundred and fifty thousand-inhabitants are 
hereby made applicable to the nomination and 
election of candidates for said judicial offices. 

Sec. 4—Any person, who desires to become 
a candidate for the office of such judgeship 
and otherwise qualified therefor as by the laws 
of this state provided, shall upon filing a pe- 
tition with the Board of Election Commission- 
ers of such city or county, signed by not less 
than five per cent of the total number of votes 
cast for the office of governor at the last pre- 
ceding general election declaring his inten- 
tion to become a candidate for such office 
have his name printed upon the official ballot 
at such general election and all votes cast 
for such candidate shall be received, canvass- 
ed and counted in the same manner as pro- 
vided for in respect to all other candidates up- 
on such ticket. 

Sec. 5.—Appointments to fill vacancies in 
said offices shall be made without regard to 
the politics of the person so appointed. 

(Repealing clause omitted.) 





HOUSE BILL BEFORE KANSAS SENATE. 
(This bill has already passed the House.) 





HOUSE BILL No. 460—By MR. BROWN. 

AN ACT in relation to the nomination and 
election of justices of the supreme court 
and judges of the district courts, and pro- 
viding for the nonpartisan selection there- 
of. (Enacting clause omitted). 

Section 1. No party nomination shall be 
made for justices of the supreme court or 
judges of the district court. A separate bal- 
lot shall be provided at the general primary 
election for the nomination of candidates for 
those offices. Such ballot shall be headed “Ju- 
dicial Ballot,” and upon it shall be printed, 
without any party designation, the names of 
all candidates who have complied with the con- 
ditions herein stated. 

Sec. 2. Any person desiring to become a 
candidate for justice of the supreme court, or 
for judge of the district court, may, within not 
more than 100 or less than 40 days preceding 
the primary election, file with the secretary of 
state a statement to that effect, accompanied 
by a petition requesting such candidacy, sign- 
ed by qualified electors for such office to a 
number not less than one-fourth of, one per 
cent, and not more than one per cent, of the 
total vote cast at the preceding election for 
the office of secretary of state, in the state or 
judicial district respectively. The filing of 
such statement and petition shall entitle him 
to have his name printed upon the judicial 
ballot at the primary election. 
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Sec. 3. In the canvass of the returns of the 
primary election the two candidates having 
received the highest number of votes for each 
place to be filled shall be declared to have 
been nominated, and shall have their names 
printed upon the ballot at the general election, 
without any party designation. Where two 
justices of the supreme court are to be chosen 
for the same term, above the names of the 
candidates for that term shall be printed the 
words ‘vote for two,” and the four candidates 
receiving the highest number of votes shall be 
declared nominated. If three are to be chos- 
en the words shall be “Vote for three,” and 
the six having the highest number of votes 
shall be declared nominated. 

Sec. 4. The secretary of state shall furnish 
to each county clerk a form for the judicial 
ballot in his county. With respect to such 
office of justice of the supreme court the sec- 
retary of state shall at each primary election 
and general election divide the state into as 
many divisions as there are candidates, mak- 
ing them as nearly equal in population as is 
practicable, and shall provide for the rotation 
of names upon the ballots. In one division 
the names shall be placed in alphabetical or- 
der; in another the order shall be the same 
except that the name at the head of the list 
shall be transposed to the foot; this process 
shall be repeated so that each candidate shall 
head the list in one division, the order of 
names being otherwise preserved. A like ro- 
tation of names of candidates for judge of the 
district court shall be arranged in each coun- 
the county clerk. 

Sec. 5. In other respects the procedure for 
the’ nomination and election of the officers 
herein referred to shall be regulated by the 
provisions of the statutes relating to primary 
and general elections, so far as in their nature 


ty by 











applicable. 
(Repealing clause omitted.) 
BOOKS RECEIVED. 
The American Digest Annotated Key-number 


Series, Vol. 14, continuing without omission or 
duplication the Century Edition of the Ameri- 
can Digest, 1658 to 1896, and the Decennial Edi- 
tion, 1897 to 1906. A Digest of all Current De- 
cisions of the American Courts, as reported jn 
the National Reporter System, the Official Re- 


ports, and elsewhere, March Ist, 1912, to July 
sist, 1912. Prepared and edited by the Editori- 
al Staff of the American Digest System, St. 
Paul, Minn., West Publishing Co. Review will 
follow. 





300K REVIEWS. 


LAW OF CONFLICTING USES OF ELECTRIC- 
ITY AND ELECTROLYSIS. 

Mr. George F. Deiser, of the Philadelphia 
bar, has produced a most interesting volume of 
less than 150 pages, under the above title. The 
increasing use of electricity, however, and the 
multiplying ways thereof should greatly multi- 
ply the cases, which now, perhaps, are to be 
regarded as the vanguard of the great army 
that is coming. Electrolysis itself is a hint of 
its being on the way. 

Between house lighting, telephone, telegraph, 
street railway, standard railroad companies, and 
all of these, both urban and rural, right of 
way above and underground, and water power 
for generation, much is to be in decision to 
come about electricity. Its dangerous proper- 
ties and wherein prior occupancy may be in- 
terfered with by propinquity will make new 
ruling as to nuisance, just as noise and con- 
cussion have told us of modern nuisances in 
our industrial world. . 

The author’s citation and discussion of the 
cases he has gathered are very suggestive and 
profitable and the courts are well portrayed 
in their efforts to apply the expansive principles 
of our law to new conditions. 

The volume is attractively gotten up in its 
binding in law buckram, issuing from T. & J. 
W. Johnson Co., Philadelphia, 1911. 





REESE’S MEDICAL JURISPRUDENCE AND 
TOXICOLOGY—EIGHTH EDITION. 

This well-known, brief work, by Dr. Reese, 
is revised in an eighth edition by Dr. D. J. 
McCarthy, Professor of Medical Jurisprudence 
in the University of Pennsylvania. The work 
was originally intended more particularly for 
students of legal medicine, upon the theory that 
something more than the ponderous works, more 
for practitioners at the bar, was not so well 
suited for such students, at the same time serv- 
ing as a reference manual for practitioners and 
experts 

The advance of medicine has necessitated the 
revision now offered to the public, but as far 
as may be, much of the original text is pre- 
served. It is appreciated that now it is some- 
what more difficult to keep\the work down to 
its form as a manual, because of this @dvance. 
What has been added and what has been re- 


tained show excellent discrimiantion by the re- 
viser and his work enhances a book that well 
served the older purpose. 

The work is in a single volume of 650 pages, 
octavo, of typographical excellence, bound in 
cloth and published by P. Blakiston’s Son & 
Co., Philadelphia, 1911. 








HUMOR OF THE LAW. 


Magistrate—If I let you off this time will you 
promise me to take the pledge? 

Delighted Prisoner (excitedly)—Oi will, yer 
Honor, an’ drink yer health.—London Tit-Bits. 


Judge—“It seems to me that I have seen you 
before.” 

Prisoner—"You have, your honor; 
your daughter singing lessons.” 

Judge—“Thirty years.”"—New York Evening 
World. . 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Assault and Battery—Deadly Weapon.—An 

assault with an ordinary saw was not an as- 

sault with a deadiy weapon, where the injuries 

inflicted were very slight.—Fisher vy. State, Tex., 

151 S. W. 544. 








2. Mental Anguish.—Plaintiff may recover 
for assault and battery for such mental or 
physical suffering, or both, as are the proximate 
result of the injury.—Shields’ Adm’rs. v. Row- 
land, Ky., 151 S. W. 408. 


9 


3. Assignments—dAction for Injury.—A right 
of action for personal injuries is not assignable, 
either at law or in equity.—Delval v. Gagnon, 
Mass., 99 N. E, 1095. 

4.——Oral Transfer.—An oral transfer is as 
effective an equitable assignment as a written 
transfer.—A. A. Fielder Lumber Co. vy. Smith, 
Tex., 151 S. W. 605. 


5. Bankruptey—Bailment.—An alleged lease 
of machinery to bankrupts accompanied by notes 
in payment or to secure, not only the instal- 
ments of rent, but the amount provided to be 
paid in case the bankrupts exercised an option 
to purchase, held a sale and not a bailment, so 
that the seller could not recover the machinery 
from the bankrupt’s trustee.—In re Gaglione & 
Son, U. S. D. C., 200 Fed. 81. 

6.——Filing Claims.—In a proceeding by peti- 
tioner’s trustees in bankruptcy to compel her 
testamentary trustee to file an account, where 
petitioner might show that before her insolven- 
ey she had entered into an agreement with her 
trustee under which her trustees in bankruptcy 
have no right to an accounting, refusal to per- 
mit petitioner to intervene was error.—In re 
Frey's Estate, Pa., 85 Atl. 147. 


‘. 











-Fraudulent Conveyance.—A petition by 
a trustee in bankruptcy to set aside a fraudulent 
conveyance, must crearly show that the prop- 





erty is needed to pay claims filed against the 
bankrupt debtor.—Mayhew v. Todisman, Mo., 151 
S. W. 436. 

8.——Jurisdiction.—A summary proceeding by 
a trustee in bankruptcy to recover property be- 
longing to the estate in the possession of a 
nonresident of the district of adjudication can 
only be maintained in the district of such per- 
son’s residence, where the property is and the 
order must be enforced.—In re Rathfon Bros. 
U. S. D. C., 200 Fed. 108. 

9. Preference.—A payment by a bankrupt 
to a creditor, within four months and while 
insolvent, held to have been made under such 
circumstances as to charge the creditor with 
reasonable cause to believe that a preference 
was intended, and to render it voidable.—Collett 
v. Bronx Nat. Bank, U. S. D. C., 200 Fed. 111. 

10.—Receiver.—A receiver in bankruptcy is 
not personally liable for negligence of a person 
employed by him to remove property which he 
was authorized to remove; he not being negli- 
gent in the selection of such employee.—Fred- 
erick A. Stokes Co. v. Carell, 138 N. Y. Supp. 
536. 

11. Rent.—A landlord, by proceedings in 
ejectment through which he obtained possession 
of the leased premises after the bankruptcy of 
the tenant, held to have terminated the lease, 
and not to be entitled to prove a ciaim for rent 
thereafter accruing.—South Side Trust Co. v. 
Watson, C. C. A., 200 Fed. 50. 

12. Schedule.—Debts owing judgment cred- 
itors were not properly scheduled as required 
by Bankruptcy Act, in order to be released, 
where the residence of the judgment creditors, 
though known, was not stated.—Miller v. Guas- 
ti, 33 U. S. Sup. Ct. Rep. 49. 

13. Banks and Banking—Insolvency.—One 
who had complete and personal charge of the 
business of an unincorporated bank, and knew 
of its insolvent condition when money was re- 
ceived on deposit by its president, was an ac- 
complice to the crime—Brown vy. State, Tex., 
151 S. W. 561. 

14. Bills and Notes—<Acceptance.—An order 
by a creditor, directing his debtor to pay a por- 
tion of the account to a third person, is. not 
binding on the debtor until after presentation 
and acceptance.—Gulf, T. & W. Ry. Co. vy. Stark, 
Tex., 151 S. W. §41. 

15.——Conditional Delivery.—A note may be 
delivered by the maker to the payee upon con- 
dition, or in escrow.—Tovera v. Parker, Okla., 
128 Pac. 101. 

16.——Forbearance.—The holder of an accom- 
modation note, given as security for a pre-exist- 
ing debt, may hold the accommodation maker, 
though there was no extension or forbearance. 
—Maurice v. Fowler, 138 N. Y. Supp. 425. 

17.——Public Policy.—Note given for money 
advanced to pay candidate’s election expenses, 
under an agreement that it would be void if the 
payee was employed as attorney by a person ap- 
pointed by such candidate, held void because 
based on an illegal consideration.—Campbell Vv. 
Offutt, Ky., 151 S. W. 403. 

18. Boundaries—Description.—A mortgagor 
who conveyed a single body of land with definite 
boundaries cannot prevail in ejectment for @ 
tract embraced within those boundaries, but 
alleged not to be covered by the mortgage, 
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brought by him against the mortgagee, the pur- 
chaser at foreclosure.—Veve Y Diaz v. Sanchez, 
33 Sup. Ct. Rep. 36. 

19. Brokers—Burden of Proof.—To recover 
his commission, a broker must show services 
performed for defendant at his request, or ac- 
-epted under circumstances implying a promise 


to pay.—Rait v. Carpenter, 138 N. Y. Supp. 460. 
20.——Compensation.—One who agreed in 
writing to pay a commission for securing a 


buyer for his land cannot escape paying by the 
mere fact that he had conveyed the land before 
the broker procured a customer.—MacBride v. 
Rogers, N. J., 85 Atl. 202. 

21. Option.—Owner of stock who agreed to 
pay a reasonable commission for its sale, and 
who accepted an option contract and put the 
stock in escrow, held not to have waived the 
requirement that the broker, to earn his com- 
make an actual sale.—Warnekros _y. 
Bowman, Ariz., 128 Pac. 49. 





mission, 





22. Carriers of Goods—Special Damages.—In 
damages from delay in the de- 
certain ‘machinery, plaintiff, without 
employes’ wages would be lost in 


an action for 
livery of 
notice that 
recover for the same. 
Hazlett and Price, Okla. 


cannot 
‘ 
—Mo. O. & G. Ry. Co. v. 


128 Pac. 105. 


event of lelay 


23 Chattel Mortgages—Private Sale.-—Where 
1 chattel mortgagee takes possession and sells 
at private sale, the debt is thereby satisfied, if 
the true value is sufficient, irrespective of the 
selling price——Levy v. Reich, 138 N. Y. Supp. 


419. 


24. Charities—Negligence.—A charitable cor- 
poration is liable for injuries to third persons 
caused by the negligence of its servants in the 
driving of its teams while engaged in the scope 
of their employments.—Basabo vy. Salvation 
Army, R. I. 85 Atl. 120. 


25. Commerce—lInterstate 


right of 
ite 


3usiness.—The 
foreign corporations to do an inter- 
st i cannot under the commerce 
clause be restricted as is attempted by Gen. St. 
1905, § 1358, requiring such corporation, 
as a condition to doing business, to file a state- 


business 


Kan. 


ment of their financial condition.—Buck Stove 
& Range Co. vy. Vickers, 33 Sup. Ct. Rep. 41. 
26. Oviginal Package.—Each separate bot- 


tle shipped by a manufacturer to a local dealer 
under a contract for an agreed price per cask 
and per case is not an original package exempt 
from the interdiction of Laws Miss. 1908, c. 
115, prohibiting sales of malt liquors.—Purity 
Extract & Tonic Co. v. Lynch, 33 Sup. Ct. Rep. 
44 

27. Constitutional Law—Change of Remedy. 
—Existing remedy for breach of contract may 
without violating the contract 
clause of Const. U. S. art. 1, § 10, so long asa 
remains.—National Surety 
Architectural Decorating Co., 33 Sup. Ct. 
Rep. 17. 


be changed 
substantial remedy 


Co. vy. 


28.— Immunity of Citizens.—Privileges and 
immunities of citizens are not constitutionally 
abridged by Laws N. Y. 1903, c. § 550, making it 
a criminal offense for a secondhand dealer to re- 
ceive stolen property belonging to railroads, 
telephone and electric companies without dili- 
gent inquiry.—Rosenthal v. People of. State of 
New York, 33 Sup. Ct. Rep. 27. 





29. Penalties.—Equal protection of the 
laws is not denied to a carrier by imposition, 
under Laws Miss. 1908, c. 196, of a penalty for 
failure to settle a claim for damages to an in- 
trastate shipment within 60 days from the no- 
tice of the-claim.—Yazoo & Mississippi Val. R. 
Co. v. Jackson Vinegar Co., 33 Sup. Ct. Rep. 40. 





30. Contempt—Constructive.—A constructive 
contempt must be brought to the notice of the 
court by affidavit, stating facts which would 
constitute a contempt; otherwise the court is 
without jurisdiction.—Ex parte Fullen, M. M. 
128 Pac. 64. 


31. Contracts —  Architect’s’ Certificate.— 
Where an architect certifies that defective work 
conforms to the contract, the presumption is 
either that he did not inspect the work, or was 
negligent in so doing.—Hart v. Buckley, Cal., 
128 Pac. 29. 

32.——Mistake of Law.—A contract may be 
rescinded for mutual mistake as to the legal 
rights of the parties, though the mistake is one 
of law.—Healy v. Healy, N. H., 85 Atl. 156. 

33. Mistake of Law.—Where parties to a 
contract used the language intended, a mistake 
as to its legal effect is not available as a de- 
fense at law.—First National Bank of Ouray v. 
Shank, Colo., 128 Pac. 56. 

34. Corporations—Charter Power.—Corporate 
powers are not created by implication nor ex- 
tended by construction; and no privilege is 
granted, unless expressed in plain words.—In re 
American Transfer Co., Pa., 85 Atl. 143. 








Issuance of Stock.—Stock of a corpora- 
tion may be issued in payment for work and 
labor performed.—Vineland Grape Juice Co. v. 
Chandler, N. J., 85 Atl. 213 

Notice to Officers.—A corporation is not 
chargeable with information casually obtained 
by a director when he is not officially engaged 
for the corporation.—Thomson -y. Central Pas-' 
senger Rv. Co., N. Y., 85 Atl. 201. 

37. Criminal Law—Accomplice.—Where one 
receives money from ?n officer to bring about 
the commission of a crime, and he does so, he 
is an accomplice within the rule requiring cor- 
roboration; but, where he believes that a crime 
is in contemplation and he takes steps to detect 
the crime, he is not an accomplice.—Bush v. 
State, Tex., 151 S. W. 554. 

38. Former Acquittal.—Where a person is 
charged with larceny, and the jury finds him 
guilty of receiving stolen goods, it is an ac- 
quittal on the charge of larceny barring an- 
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other trial—Ex parte Harris, Okla., 128 Pac. 
156. 

39. Damages—Substantial Performance.— 
Where work has been done substantially in 


compliance with the contract, or where there , 
has been an acceptance of the work by the con- 
tractee, a contractor may, notwithstanding de- 
fects therein, recover the contract price, less 
the cost of correcting such defects.—Thomas v. 
Jackson, Ark., 151 S. W. 521. 

40. Death—Foreign Law.—No_ action for 
wrongful death occurring in a foreign state can 
be maintained in the domestic forum, unless the 
action is allowed by the laws of the foreign 
state.—Shelton v. Metropolitan St. Ry. Co., Mo., 
151 S. W. 493. 

41. Foreign Law.—The statute of a foreign 
state regarding actions for wrongful death be- 
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ing practically the same as the local statute, 
the local courts will enforce an action arising 
under that statute.—Zeikus v. Florida East 
Coast Ry. Co., 138 N. Y. Supp. 478. 


42. Dedication—Merger.—When a city ac- 
cepts a dedication of lands for a street, the 
private right of way therein of an abutting 
owner becomes merged in the public easement, 
or is suspended thereby.—Jarman v. Freeman, 
N. J., 85 Atl. 184. 


43. Deeds—Delivery.—The question of deliv- 
ery depends on the intention of the grantor; 
and an actual delivery by him in person is not 
essential —Henry v. Phillips, Tex., 151 S. W. 533. 





44. Undue Influence.—Deeds by a grantor, 
93 years old, of all his property to a son with 
whom he was living, for a nominal considera- 
tion, created a presumption of undue influence 
which the son must overcome.—Kincer v. Kin- 
cer, Mo., 151 S. W. 424. 

45. Dower—Void Marriage.—A marriage con- 
tract, invalid for want of sufficient considera- 
tion, could not entitle the widow to any interest 
in the property of her deceased husband.— 
Moran v. Stewart, Mo., 151 S. W. 439. 


46. Easements—Acquiring.—An easement of 
Way can only be acquired by express grant or 
by implied grant as a way of necessity or by pre- 
scription or limitation.—Williams v. Kuyken- 
dall, Tex., 151 S. W. 629. 


47. Equity—Cross Bill—The proper way for 
a defendant in equity to put himself in a posi- 
tion to demand a decree for substantial relief 
in his favor is by cross-bill_—Union Trust Co. v. 
Reed, Mass., 99 N. E. 1093. 


48.——Laches.—One asserting laches has the 
burden of proving it.—Locke v. Bowman, Mo., 
152 S. W. 468. 


49. Estates—Base Fee.—The proprietor of a 
qualified or base fee has the same rights and 
privileges till the contingency upon which it is 
limited occurs as if he were a tenant in fee 
simple.—Landers v. Landers, Ky., 151 S. W. 386. 

50. Estoppel—Defined.—Estoppel is a rule of 
law which prevents a party from asserting his 
rights when he has so conducted himself that 
it would be ‘contrary to equity and good con- 
science for him to allege and to prove the truth. 
—Holt v. New England Telephone & Telegraph 
Co., Me., 85 Atl. 159. 

51. Equity.—A bank is not liable in equity 
to the holder for the amount of an unaccepted 
check acquired on oral representations of the 
bank that the check was good, and that the 
holder might take it safely in payment of goods 





sold.—Rambo vy. First State Bank,.Kan., 128° 


Pac. 182. 

52. Evidence—Foreign Law.—The court can- 
not presume that the common law is in force in 
Kansas; but, in the absence of any showing to 
the contrary, it will presume that the statutory 
law of Kansas is like the statutory law of Mis- 
souri.—Madden v. Mo. Pac. Ry. Co., Mo., 151 S. 
W. 489. 

53. Judicial Notice——The court will take 
judicial notice of the well-known fact that 
there is not so much necessity for sidewalks, 
particularly wide sidewalks in streets where the 
abutting property is used for manufacturing 
and storage purposes as on those devoted to 








residence or retail purposes.—Ver Steeg v. Wa- 
bash R. Co., Mo., 151 S. W. 431. 


54. False Imprisonment—Mental Anguish— 
Where plaintiff, a woman, was arrested by two 
policemen and taken to a fire engine house 
through a large crowd, and thence taken by two 
police officers to the police station and detained 
there, held, that the jury could consider menta] 
anguish in awarding damages for false impris- 
onment.—Sebring v. Harris, Cal., 128 Pac. 7. 


55. Fraudulent Conveyances—Husband_ and 
Wife.—Where a husband is not in debt, and 
there is no intention to defraud future creditors, 
a purchase of real estate in the wife's name on 
consideration paid by the husband is valid— 
Olson v. Peterson, Kan., 128 Pac. 191. 

56. Husband and Wife.—Financial trans- 
actions between husband and wife are looked 
upon with suspicion.—First Nat. Bank v. Renick, 
Mo., 151 S. W. 421. 

57. Preferring Creditors.—A debtor may 
transfer his property in payment of his debts, 
though he thereby gives certain creditors a 
preference.—Gambrel v. Hinges, Mo., 151 S. W. 
474. 

58. Frands, Statute of—Quantum Meruit.— 
An oral construction contract, performance of 
which within a year was not contemplated, be- 
ing void, the contractors could recover on the 
quantum meruit only.—Thacher y. New York 
W. & B. Ry., 138 N. Y. Supp. 463. 

59. Husband and Wife—Alimony.—aA_ wife, 
who refused to live in a comfortable home pro- 
vided at a place where her husband’s business 
required him to be, was not entitled to alimony. 
—Davis v. Davis, Ky., 151 S. W. 361. 

60. Estoppel.—Where a husband and wife 
lived together on the wifc's farm, and the hus- 
band collected the rents and provided for the 
family, the wife cannot recover against his es- 
tate for such rents, because she never gave 
written consent to his use of such rents, as re- 
quired by Rev. St. 1909, §$ 8309.—Crowley v. 
Crowley, Mo., 151 S. W. 512. 

61. Head of Family.—Implied promise of 
a lodger to pay for nursing and board furnished 
by a married woman in the house of her husband 
held to be to the husband and not the wife, so 
that she could not recover thereon.—Stevenson 
v. Akarman, N. J., 85 Atl. 166. 

62. Insurance—<Accident.—A provision in a 
policy that damages to an automobile from col- 
lision due to upsets shall be excluded does not 
defeat recovery, where an automobile ran off a 
highway bridge and landed at the bottom of the 
stream upside down; the upset being rather the 
result of the collision than the reverse.—Harris 
v. American Casualty Co. of Reading, Pa., N. J. 
85 Atl, 194. 

63. Approving Application.—Where an ap- 
plication for insurance stipulated the company 
should be bound on receipt and approval of the 
application by the general agents of a named 
city, and the application was approved and the 
policy issued, but not received by insured for 
several weeks, the contract was binding.—Van 
Arsdale-Osborne Brokerage Co. v. Robertson, 
Okla., 128 Pac. 107. 

64. Insurable Interest——An assignment of 
an insurance policy to one who has no interest 
in the life of the insured held valid only to the 
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extent of advances made.—Locke v. Bowman, 
Mo., 151 S. W. 468. 


65. Imtexicating Liquers—Local Option.—A 


valid local option election resulting in the adop-, 


tion of the law is essential to any liability on a 
liquor dealer's bond given under the local op- 
tion law.—State v. Savage, Tex., 151 S. W. 530. 


66. Judgment—Ad Damnum Clause.—A money 
judgment cannot exceed the amount demanded 
in the petition.—First Bank of Springtown v. 
Hill, Tex., 151 S. W. 652. 


67. Compulsory Nonsuit.—The _ difference 
between a compulsory nonsuit and a directed 
verdict is a matter of form rather than sub- 
stance, except that in the case of a nonsuit a 
new action may be brought.—Board of Com’rs of 
City and County of Denver v. Home Savings 
Bank, C. C. A., 200 Fed. 28. 


68. Judges—As Witnesses.—A judge is not 
disqualified to act in a case merely because he 
will be a witness, in view of Shannon’s Code, § 
5591, making the judge a competent witness in 
any case before him.—In re Cameron, Tenn., 151 
Ss. W. 64. 





69. Landlord and Tenant—dAssignee of Lessee. 
—A landlord may recover the rent due from an 
assignee of the lessee.—Davis vy. Vidal, Tex., 
151 S. W. 290. 





70. Easement.—Where an owner of a one- 
story building containing several rooms leases 
them to different tenants, each lessee has mere- 
ly an easement in the roof and has no con- 
trol over it.—Clayton D. Brown Co. v. O’Connor, 
Tex., 151 S. W. 339. 





‘1, Termination of Tenancy.—Where one 
in lawful possession of premises rented it to an- 
other for an indefinite term with direction to 
pay rent to a third person, the lessor on his de- 
mand that rent be paid to him and the ten- 
ant’s refusal to pay rent or surrender posses- 
sion was entitled to terminate the tenancy at 
the end of the month.—Cremer v. Anderson, 
Kan., 128 Pac. 208. 

72. Libel and Slander—Import of Words.— 
To justify a recovery for libel, it is not neces- 
sary that all the world should understand who 
the person defamed was, if those knowing plain- 
tiff can discern that she was meant.—Express 
Pub. Co. v. Osborn, Tex., 151 S. W. 574. 


Privilege.—Where a publication is ab- 
solutely privileged, that determines the right 
to an action for the libel.—Tuohy v. Halsell, 
Okla., 128 Pac. 126. 

74. Limitation of Actions—Payment of Sure- 
ty.—A surety who pays the debt without tak- 
ing an assignment of the creditor’s judgment 
therefor, and who seeks relief against the prin- 
cipal, upon an implied obligation, must pro- 
ceed within five yedrs from the time of pay- 
ment.—Fidelity & Deposit Co. of Maryland v. 
Sousley, Ky.,.151 S. W. 353. 

75. Malicious Prosecution—Probable Cause.— 
Where a witness swore that he was present, 
but had no recollection of that part of the con- 
versation to which the defendant swore, the de- 
fendant had probable cause for causing his ar- 
rest for perjury, if he in fact was not present; 
but, if he was preestn his testimony to want 
of recollection would not justify his arrest.— 
Connors y. Collins, 138 N. Y. Supp. 427. 


72 
io. 








76. Master and Servant—Employment.—If the 
hiring of an employe was for the definite term 
of six months, a renewal for that term would 
be implied from a continuance of the employ- 
ment thereafter—Wood v. Miller, 138 N. Y. 
Supp. 562. 


77.——Subsequent Repairs.—It was error to 
admit evidence of precautions taken by the mas- 
ter in constructing a safe passway around an 
elevator shaft after the injury.—Fluehart Col- 
lieries Co. v. Elam, Ky., 151 S.-W. 34. 

78. Mechanics’ Liens—Notice of Lien.—A ma- 
terialman’s notice of intention to file a mechan- 
ic’s lien which fails to set forth the contract 
under which he claims is insufficient-—Herr v. 
S. R. Moss Cigar Co., Pa., 85 Atl 151. 


79. Subcontractors. — Subcontractors and 
materialmen who comply with the specifications 
the entitled to liens, irrespective of nonper- 
formance by the contractor or the other sub- 
contractors or materialmen.—Rieger v.-Schulte 
& WBicher, Ky., 151 S. W. 395. 


80. Monopolies—Interstate Commerce.—A 
combination which places interestate railroads 
in such relation as to create control in one cor- 
poration, whereby natural competition in in- 
terstate commerce is restricted, is a restraint 
of interstate commerce forbidden by Act July 
2, 1890, whether accomplished through a holding 
company or through a direct transfer of stock 
interest from one to the other.—United States 
v. Union Pac. R. Co., 33 Sup. Ct. Rep. 53. 


81. Municipal Corporations—Special Taxes.— 
Special] taxes for street improvements are a lien 
superior to other incumbrances.—Granite Bitum- 
inous Paving Co. v. Parkview Realty & Improve- 
ment Co., Mo., 151 S. W. 479. 


82. Negligence—Contributory Negligence. — 
Contributory negligence is an affirmative de- 
fense which must be pleaded, unless it is shown 
by plaintiff in making out his own case.—Ben- 
jamin v. Metropolitan St. Ry. Co., Mo., 151 S. 
W. 91. 

83. Privity—Manufacturers of soap held 
liable for injuries from poisonous substances 
therein, although there was no contract or 
privity between it and the person injured.— 
Armstrong Packing Co. v. Clem, Tex., 151 S. 
W. 576. 4 

84. Novation—Consideration.—Where a _ son, 
who had purchased his father’s business, agreed 
to pay a debt of his father, if the creditor would 
give time, and the creditor extended the time 
both as to him and his father, the extension 
was sufficient consideration to support the prom- 
ise.—Jamison-Semple Co. v. Richard, 138 N. Y. 
Supp. 401. 

85. Notice—Publication.—As a rule, when the 
law requires a notice to be published for a cer- 
tain number of days before legal proceedings 
are had, it is sufficient if the last publication 
occur before the date fixed.—State ex rel. Cole- 
man vy. Blair, Mo., 151 S. W. 148. 


86. Nuisance—Laches.—aA bill to énjoin the 
maintenance of disorderly houses in a red light 
district, which have existed there for more than 
25 vyvears, should be dismissed for laches.— 
Weidner v. Friedman, Tenn., 151 S. W. 56. 

87. Parent and Child—Emancipation.—A par- 
ent, who has not emancipated a child, may re- 
cover for loss of services and medical care and 
attention from injuries received in the employ- 
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ment of the child by one with notice of the 
minority, but not where he had emancipated 
such child, or where the child was employed 
without notice of the minority.—Chesapeake & 
O. Ry. Co. v. De Atley, Ky., 151 S. W. 363. 


88. Perjury—Suppression of Facts.—Where a 
witness is sworn to testify the whole truth, 
and suppresses part, he is subject to prosecu- 
tion for perjury. Ostendorf v. State, Okla., 128 
Pac. 143. 


89. Principal and Agent—Personal Liability. 
—A person who took possession of leased pre- 
mises was not excused of liability for the rent 
by informing the landlord that he was merely 
acting as attorney for the tenant’s creditors, 
where he did not disclose the names of the 
creditors.—Cooley v. Ksir, Ark., 151 S. W. 254. 





90. Power of Attorney.—A power of at- 
torney to act in all matters relating to the 
settlement of the principal’s interest in the 
estate of another as heir creates a fiduciary 
relation between the attorney and _ client.— 
Ainsworth v. Harding, Idaho, 128 .Pac. 92. 

91.——Subagent.—An agent may employ a 


Subagent’ to perform a service involving ne 
discretion or judgment.—Bound v. Simkins, Tex., 
151 S. W. 572. 

92. Principal and Surety—Sales.—One _re- 
questing a merchant to let a third person have 
goods and promising to pay for them is, when 
the goods are sold and charged to him, a surety. 





P. H. Rea Implement Co. v. Smith, Mo., 151 
Ss. W. 203. 
93. Railroads—Children.—A _ railroad -which 


has not given a child such warning or notice 
of the movement of a train as would be’ reason- 
ably sufficient to prevent a child of his years 
from putting himself in a place of peril cannot 


escape liability on the ground of contributory 
negligence.—Louisville & N. R. Co. v. Allnutt, 
Ky., 151 S. W. 14. 

94.——Respondeat Superior.—The act of a 


flagman required to prevent boys from getting 
on cars at his crossing in forcibly seizing a 
boy from a car ladder and causing him to fall 
under the train is within the scope of his em- 
ployment, and the railroad company is liable 
gor the resulting injuries.—Winn v. Kansas City 
Belt Ry. Co., Mo., 151 S. W. 98. 

95. Release—Joint Tortfeasors—A release of 
one joint tortfeasor under seal is a conclusive 
discharge of all, but an unsealed discharge of 
one will not discharge all, unless the payment 
was received in full satisfaction.—Blackmer v. 
McCabe, Vt., 85 Atl. 113. 

96. Removal of Causes—Separable Contro- 
versy.—An action by a person injured by falling 
on a sidewalk against the owner of the abut- 
ting property and the city, in which plaintiff 
alleged concurrent negligence of defendants in 
permitting the walk to become unsafe, held not 
to involve a separable controversy, which ren- 
dered the cause removable by one defendant, 
who was a nonresident.—Goede v. City of Colo- 
rado Springs, U. S. D. C., 200 Fed. 49. 

97. Sales—Fraud:—Where several persons, in 
order to buy a horse, agreed to pay a certain 
price, a secret agreement between the vendor 
and one of them, whereby he received his share 
for nothing, entitles the others to defeat re- 





covery on notes for the price.—Noble v. Fox, 
Okla., 128 Pac. 102. 

98. Implied Warranty.—A seller, who is not 
the manufacturer, but who knows the purpose 
for which goods are to be used by the buyer, 
does not imply a warranty of fitness.—Leiter y. 
Innis, Speiden & Co., 1388 N. Y. Supp. 536. 

99. Reasonable Time.—Where wine in Bor- 
deaux, awaiting the buyer’s instructions, was 
to be delivered in New York without any fixed 
time within which the buyer was to give ship- 
ping orders, the seller would be required to 
wait a reasonable time before he could insist 
that the buyer take the goods.—Gourd v. Healy, 
N. Y. 99 N. E. 1099. 


100. Recission.—A purchaser of shoes, who 
retained them for more than two weeks after 
the last consignment, selling them in stock all 
of the time, delayed an unreasonable time, and 
cannot then rescind.—Emery v. G. H. Boehmer 
Shoe Co., Mo., 151 S. W. 174. 


101. Specific Performance — Mutuality.—The 
right to specific performance must be mutual.— 
Ansley Realty Co. v. Pope, Tex., 151 S. W. 525. 

103. Subrogation—-Surety.—A surety who 
pays a judgment against his principal, without 
taking an assignment thereof, can only recover 
from the principal upon an implied promise.— 
Fidelity & Deposit Co. of Maryland v. Cousley, 
v. Ky., 181 8. W. 

103. Sunday—Contract.—Owners of a _ horse 
hired on Sunday for a pleasure drive held not 
precluded by the invalidity of the contract un- 
der Ky. St. § 1321, from suing for the death 
of the horse from the defendant’s negligent 
driving.—Hinkel & Edelen v. Pruitt, Ky., 151 
Ss. W. 43. 

104. Time—Computation.—Where a cause of 
action subject to the four-year limitation, _ac- 
crued October 2, 1907, the time to sue expired 
October 1; 1911; and a suit commenced the fol- 
lowing day was barred by limitations.—-Stand- 
ard v. Thurmond, Tex., 151 S. W. 7 

105. Trusts—Attorney and Client.—Where an 
attorney is employéd to protect the interests 
of his client in realty, the obligation of good 
faith does not end on the termination of the 
employment, and he cannot thereafter, unless 
his client consents, buy the opposing title with- 
out holding it in trust for his client.—Ains- 
worth vy. Harding, Idaho,-128 Pac. 92. 

106. Waters and Water Courses—Fire Pro- 
tection.—A contract by a city with a water com- 
pany for a water supply will not sustain ac- 
tion against the company for breach of con- 
tract to furnish water for fire protection, 
brought by a taxpayer.—German Alliance Ins. 
Co. v. Home Water Supply Co., 33 Sup. Ct. Rep. 
32. 


107. 











353. 


27. 


Wills—Renunciation—A widow is not 
entitled to dower or a distributable share of 
her husband’s estate, where she fails to re- 
nounce the provisions of his will in_her favor 
within 12 months from its probate.—Landers V. 
Landers, Ky., 151 S. W. 386 

108. Restraint of Marriage.—A will giving 
the home place to two daughters as long as they 
remain single is not against public policy_as in 
restraint of marriage.—Ruggles v. Jewett, Mass., 





99 N. E. 1092. 
109. Vesting of Legacy.—Where a contin- 





gency is annexed to the time of payment of a 
legacy only, and the legacy has been made by 
a previous request, it is vested; but, if annexed 
to the legacy, it does not vest till the con- 


tingency happens.—In re Grothe’s Estate, Pa, 
85 Atl. 141. 
110. Undue Influence.—The influence which 





is undue and will vitiate a will must amount 
to moral and physical coercion which destroys 
free agency and constrains its subject to do that, 
which, but for it, he would not have done.—In 
re Buckman’s Will, N. J., 85 Atl. 246. 
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as Holman v. Johnson, Trist v. Child, etc. 
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